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Interview with Klaus Grabinski, President of the Court of Appeal and 
Florence Bu�n, President of the Court of First Instance 

 

How would you sum up the first year of 
ac�vity of the Unified Patent Court and what 
are the highlights for you? 

 
Klaus Grabinski: The central func�on of the 
UPC is to adjudicate disputes concerning 
European patents. It was a personal highlight 
to have been the judge rapporteur and the 
presiding judge in the first appeal proceedings 
of a preliminary injunc�on case of the Court. 
Working with the other judges on the bench 
who come from different European 
jurisdic�ons and have different backgrounds,  

 

 

both legal and technical, was very pleasant and 
effec�ve. Addi�onally, the interac�on with the 
par�es and their representa�ves during the 
writen procedure and the oral hearing worked 
quite well given the fact that an ac�on for a 
preliminary injunc�on is adversarial li�ga�on. 

Florence Bu�n: For me the moment from this 
star�ng period that I will always remember is 
the oath-taking ceremony. It really was a 
“team-building” process for all of us, reflected 
by the very encouraging messages we received 
a�er that event. It remains a strong source of 
energy and inspira�on. As is the case for any 
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organisa�on, the human component is 
definitely the most important. 

 

The latest caseload figures indicate that the 
new court is a success. However, were there 
�mes when the legally qualified judges and 
technically qualified judges faced specific 
challenges? 

 
FB: Of course, there were and s�ll are. It is a 
con�nuing process of improvement. The 
judges had to first familiarise themselves with 
a completely new framework, and – for most of 
them who are appointed on a part-�me basis – 
to combine it with their respec�ve na�onal 
ac�vi�es. For those who have been allocated 
to panels in several divisions, it means a lot of 
travel �me, and conflic�ng schedules and 
commitments. Regarding these managerial 
aspects, together we tried out the most 
suitable solu�ons to make the system work. I 
have extensive discussions – within the 
Presidium and with the judges – before taking 
certain decisions, and this consulta�on is 
always very helpful. For those divisions faced 
with a par�cularly heavy caseload, the 
challenge of course is to handle these cases in 
such a way that the expecta�ons of the users 
are met. More specifically with the TQJs, the 
first step was to implement an efficient process 
for assessing the technical field required for 
the case and for the conflict-of-interest checks, 
which is now in place. 

 

 

 

 

 

 

 

 

KG: The latest caseload figures are indeed 
encouraging as they reflect the willingness of 
stakeholders to use the UPC to assert their 
rights. However, I would not consider this to be 
the decisive criterion for the success of the 
court. For me, the crucial factor is rather 
whether the UPC will succeed in developing a 
body of case law that will provide clarity and 
certainty in European patent maters for all 
stakeholders and any other members of the 
public who are interested in these maters. I 
would consider this to be one of the main 
challenges for both the legally and technically 
qualified judges of the UPC.  

 

Some divisions of the Court of First Instance 
have a significant number of cases, while 
others are s�ll awai�ng their first case. How 
do you see this disparity and what should we 
expect in the future? 

 
KG: The UPC Agreement provides that ac�ons 
for infringement can be brought either in the 
Local or Regional Division at the place where 
the defendant has its seat or at the place where 
the infringement has occurred or may occur. 
Given that infringements of European patents 
may occur in mul�ple or all Contrac�ng 
Member States, patent proprietors can o�en 
choose in which Local or Regional Division they 
wish to bring the infringement ac�on. In 
prac�ce, they o�en seem to prefer Local or 
Regional Divisions at places where they had 
brought infringement ac�ons in the respec�ve 
na�onal courts before the UPC was 
opera�onal. However, as judges from 
Contrac�ng Member States where few patent 
infringement cases have been brought in the 
past gain more experience within the UPC, I am 
confident that future claimants will also bring 
infringement ac�ons in Local or Regional 
Divisions located in these Contrac�ng Member 
States.  

FB: This situa�on actually reflects to some 
extent the caseload of na�onal courts before 
the UPC began opera�ng. So, it is not a 

“ At the first-instance level, 

my wish is to build a 
complete administrative 
framework including all the 
support the judges can 
expect to make their judicial 
work easier – Florence Bu�n 
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surprise. We can expect developments in that 
regard because the rules of procedure offer 
some flexibility regarding the competence of 
the respec�ve divisions. It may therefore be 
that in the future claimants consider the op�on 
of bringing their ac�on in divisions that have a 
lower caseload. The opera�on of the Court is 
under observa�on, and the users’ strategies 
will evolve in response to these early 
experiences. 

 

A few important decisions have been issued 
by the Court of Appeal. Do you feel that there 
is a certain amount of pressure on the UPC to 
clarify its prac�ces, both in terms of 
substan�ve patent law and procedural 
prac�ces? 

 
KG: It is the role of the Court of Appeal to 
ensure a uniform applica�on of the UPC 
Agreement and the Rules of Procedure across 
all Divisions of the Court of First Instance. 
Procedural appeals under Rule 220.2 and 
discre�onary reviews under Rule 220.3 enable 
the Court of Appeal to make decisions even 
before cases have been adjudicated on the 
merits at first instance. In this way, the 
applica�on of certain procedural provisions 
could already be clarified by the Court of 
Appeal in the UPC’s first year of existence. I 
would not characterise this mechanism as 
“pressure” but rather as the legi�mate use of a 
remedy provided by the UPC Agreement and 
the Rules of Procedure. 
 
FB: It is in the interests of the system that 
clarifica�on be provided, especially where 
different views are possible – regarding for 
example access to files, confiden�ality, 
extension of �me limits, competence issues – 
which is very o�en the case in any newly 
implemented legal framework. It shouldn’t be 
regarded as pressure. Rather, it is the usual 
process that we have all experienced in our 
na�onal ac�vi�es. The Court of Appeal will 
provide the necessary guidelines and 
interpreta�on to harmonize our caselaw in 
par�cular regarding the applica�on of the 

Rules of Procedure. While it is true that the 
RoP are being used for the first �me, 
substan�ve patent law has already started to 
be harmonized as part of our European legal 
environment (EU regula�ons and the EPC). But 
procedural steps are o�en crucial in a dispute, 
and so these first decisions from the CoA are 
eagerly an�cipated. 
 

The language of proceedings has been a “hot 
topic” for some �me.  What is your view on 
current trends regarding the language of 
proceedings, and do you an�cipate a 
significant increase in the use of English in the 
near future? 

 
KG: Claimants in infringement ac�ons 
currently can opt in all Local Divisions for the 
official language of the Member State hos�ng 
the Division or for English as language of 
proceedings. As the decision to designate 
English as alterna�ve language was taken in 
some Member States only a few days before 1 
June 2023 when the court became opera�onal, 
many claimants ini�ally filed their 
infringement ac�ons in the official language of 
the hos�ng Member State to remain on the 
side of cau�on as they could not be sure 
whether English would also become an op�on. 
Since then, the situa�on has changed and a 
slow but steady tendency to choose English as 
language of proceedings has been noted. If 
defendants do not agree with a claimant’s 
choice of the language of proceedings, they 
may require the President of the Court of First 
Instance to decide on the use of the language 
of the patent on grounds of fairness and 
considering all relevant circumstances. The 
Court of Appeal has recently issued a decision 
clarifying the applica�on of the respec�ve 
provision in the UPC Agreement. 
 
FB: If we consider the sum total of proceedings 
currently being handled, 50% are in English 
while the most frequent “local” language is 
German (44%). If we disregard ac�ons that 
must be brought in the language of the patent 
before the Central Division, approximately 
40% are in English, 53% in German and the last 
7% in French, Dutch and Italian. In comparison 
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with the same items registered in December 
2023, 31% of the infringement ac�ons were 
lodged in English at that point in �me, so we 
can already see some changes, which should 
become more apparent over the coming 
months. The par�es will also determine the 
language of their proceedings with regard to 
the current case law on language change 
requests, and in par�cular to the first decision 
rendered by the Court of Appeal in this mater 
on 17 April 2024 which provides clarifica�on 
on valid reasons for allowing such a change. I 
would expect a more widespread use of 
English because any circumstance facilita�ng 
the func�oning of the Court also serves the 
interests of the par�es and in par�cular the 
claimant, who has first to choose the language 
of the case. English indeed means that the 
cons�tu�on of the panel – including the TQJ 
should one be needed – will poten�ally involve 
any judge of the pool and consequently ensure 
a beter distribu�on of the workload among 
them, along with a broader choice regarding 
the field of technology. 
 

Looking ahead to the future, what are your 
hopes and aspira�ons for the UPC in the 
upcoming months and years? 

 
FB: At the first-instance level, my wish is to 
build a complete administra�ve framework 
including all the support the judges can expect 
to make their judicial work easier, and to 
ensure that their working �me can be adjusted 
when necessary. To me it is also very important 
that the UPC be perceived as an interna�onal 
court, rather than being composed of 
“na�onal” divisions.  Maybe the 
implementa�on of other regional divisions in 
the future would contribute to this process. 

Finally, it would make me very happy to see the 
UPC illustrate the strength of European Union, 
and to see other Member States join us. 

KG: It has only been a year since the UPC 
Agreement entered into force. Since then, a 
considerable number of orders and decisions 
have already been published on the Court’s 

website. I expect the court to develop a body 
of case law that will aim at providing greater 
clarity and certainty in the field of patent law in 
the years to come. The further harmoniza�on 
of European patent law is another important 
point of reference to be men�oned in this 
context.   

 

“ I expect the court to 

develop a body of case law 
that will aim at providing 
greater clarity and certainty 
in the field of patent law in 
the years to come – Klaus 
Grabinski 


